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 1.  TIME:  9:00   CASE#: MSC10-02173 
CASE NAME: LEGAL SOLUTIONS CORP VS WATKIN 
HEARING ON MOTION TO/FOR COMPELLING COMPLIANCE W/CIVIL SUBPOENA  
DUCES TECUM FILED BY LEGAL SOLUTIONS CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel compliance with civil subpoena duces tecum is granted. 
Defendant must produce the documents within 30 days of service of the order after hearing. If 
counsel wishes to examine the defendant, a new OEX must be served. 

  

  
 2.  TIME:  9:00   CASE#: MSC17-01321 
CASE NAME: CREAMER VS. ATCHISSON 
HEARING ON MOTION TO/FOR LEAVE TO AMEND & FILE 2ND AMENDED 
COMPLAINT FILED BY JASMINE CREAMER 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file second amended complaint is granted. Plaintiff shall file the 
SAC within 10 days of this hearing. 

  

 3.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: DI LORETO VS. CHASE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SPECIALIZED LOAN SERVICING LLC, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to April 14, 2021, at 9:00 a.m., in Department 21. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01217 
CASE NAME: STEVEN SPENCE VS GREEN PLANET 
HEARING ON DEMURRER TO  4th Amended COMPLAINT of SPENCE FILED BY 
GREEN PLANET 21, INC, STEPHEN SUTTA 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer to the First and Third Causes of Action of plaintiff’s Fourth 

Amended Complaint (“4thAC”) is overruled.  The demurrer to the Second Cause of Action is 

sustained, without leave to amend.  (CCP § 430.10 (e).)  Defendants shall file and serve their 

Answer on or before April 21, 2021. 

 First Cause of Action 
 
 Stephen Sutta alone demurs to the First Cause of Action.   
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 The First Cause of Action alleges that Sutta gave plaintiff a 10% ownership interest in 
Sutta-Tacoma in 2009 and in early 2013 increased that to 20% in lieu of cash bonuses.  (4thAC, 
¶ 7, 8.)   
 
 Sutta-Tacoma merged with several other companies in December 2013 to form The 
Sutta Company, Inc., shortly thereafter renamed Green Planet 21, Inc. (“GP21”).  (¶ 9, 10.)   
 
 In December 2013, Spence entered an agreement, partly verbal and partly implied in 
fact, through Sutta’s in-house attorney, David Williams, on behalf of both Sutta and GP21, by 
which plaintiff agreed to surrender his ownership interest in Sutta-Tacoma in exchange for an 
ownership interest in the newly formed corporation and a further agreement, made in the same 
manner, to continue working for the new corporation in exchange for additional shares in it.  (¶ 
26.)  Sutta is an appropriate defendant to the extent that his ownership interest in GP21 is 
represented by shares held by Sutta rather than treasury shares held by GP21.  (¶ 27.)    
 
 Immediately following the December 2013 merger, plaintiff was told by Williams in 
writing, on behalf of both Sutta and GP21, that Spence owned 43,435 shares of GP21, which 
was 4.33 percent of the outstanding shares.  Sutta was copied on this document and did not 
contradict it at the time.  (¶ 11.)   
 
 Further on March 29, 2014, Sutta wrote an email to plaintiff in which he said that plaintiff 
had been made a shareholder in GP21 in the past 90 days.  (¶ 13.)   
 
 Defendants breached their agreement on July 5, 2017 when Williams, on their behalf, 
advised plaintiff for the first time that they were taking a position inconsistent with his ownership 
of actual shares in GP21.  (¶ 30).  Sutta further breached the agreement subsequently when he 
denied that plaintiff is or ever was a shareholder in GP21.  (¶ 31.)   
 
 Sutta argues that the First Cause of Action fails to state a claim against him in his 
personal capacity because no facts are alleged to show he assumed any obligations under the 
contract in that capacity, or was a party to it.  The court disagrees. 
 

“Directors and officers are not personally liable on contracts signed by them for and on 
behalf of the corporation unless they purport to bind themselves individually.”  (United States 
Liability Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 595.)   Here, the 4thAC alleges 
that Sutta did bind himself personally.   It alleges that he made that agreement personally 
through Williams.  (¶ 11, 26.)    
 

Further, who is bound is less clear when a contract is made on behalf of a corporation 
that has not yet been formed, as is the case here because plaintiff alleges he entered the 
agreement in December 2013 (¶ 26), but The Sutta Company, Inc., which became GP21, did 
not become a legal entity until January 9, 2014.  Where a contract is made to issue shares in a 
corporation not yet formed, the promoter – here Sutta – can be liable.  (See Lowe v. Copeland 
(1932) 125 Cal.App.315, 325; Wait v. Kern River Mining, Milling, & Developing Co. (1909) 157 
Cal. 16, 24-25.) 
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Sutta’s demurrer to the First Cause of Action is overruled. 
 
 Second Cause of Action 
 
 The Second Cause of Action alleges that Sutta, Williams, and GP21 fraudulently 
concealed from plaintiff, who is and was a shareholder of GP21, the existence of a document 
authored by Brittan Park that valued GP21 stock at over $20/share.  GP21 hired Brittan to come 
up with two valuations, one as of June 30, 2014 to use in a potential severance agreement with 
a former employee, and one as of September 30, 2016 to use for possible buyback of shares 
from minority shareholders.  (¶ 34 and 35.)  The first value was $3.17/share; the second, 
$20.65/share. 
 
 On behalf of Sutta and GP21, Williams showed plaintiff only the former valuation during 
the July 2017 meeting and intentionally concealed the latter, higher value.  (¶ 37.)   
 
 Plaintiff alleges that defendants had a duty to disclose the higher valuation to him as a 
shareholder when they disclosed the lower value.  (¶ 38.)  Had he been told about it, he would 
have negotiated for a more appropriate compromise.  (¶ 39.)   
 
 Defendants argue that they had no duty to disclose the higher valuation and plaintiff 
incurred no damages based on the nondisclosure.  
 
 The court previewed its initial impressions of this claim when it ruled on plaintiff’s motion 
for leave to amend to state it.  It said,  
 

The court is making no ruling now on whether plaintiff’s claimed 
reliance – that had he known of the valuation he would have 
bargained for a better value at the July 5, 2017 settlement meeting 
– is actionable or is inherently speculative.  The parties should be 
prepared to cite pertinent legal authorities regarding whether this 
is a viable theory.  (See, e.g. Marshak v. Ballesteros (1999) 72 
Cal.App.4th 1514, 1518-1519; but see Viner v. Sweet (2003) 30 
Cal.4th 1232, 1242-1243.)   

 
[T]he court also states that plaintiff will get one chance to get his 
fraud theory right and that the court is very unlikely to grant any 
further amendments other than that. 
 

 The court is not persuaded the mere allegation that plaintiff would have negotiated for a 
better compromise is sufficient.  Plaintiff has failed to plead that defendants would have offered 
a better compromise had he requested one.  He also fails to plead that they paid or offered to 
pay anyone $20.65/share around the time of the higher Brittan valuation.  He asks the court to 
infer that defendants would have offered that amount even though fraud must be pleaded 
specifically, and the court has been very lenient with him as he has been attempting to find 
legally viable theories to fit the facts of his case.  After pleading fraud, then abandoning it, and 
then pleading it again, plaintiff has been given sufficient opportunity to plead his case as 
strongly as he can. 
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 The demurrer to the Second Cause of Action is sustained.  Further, given that plaintiff is 
on his Fourth Amended Complaint and that he has failed to detail how he could successfully 
amend his complaint, leave to amend is denied.  (See McMartin v. Children’s Institute 
International (1989) 212 Cal.App.3d 1393, 1408.) 
 
 Third Cause of Action 
 
 The Third Cause of Action alleges that if plaintiff in fact was never made a shareholder of 
GP21, then defendants are liable for nondisclosure of this fact. 
 
 It is not clear whether this count should really be phrased as one for nondisclosure, 
partial disclosure, or promissory fraud.  It could be all these, but even if it is only the last, the 
court should overrule a general demurrer if the claim states a cause of action on any legal 
theory.  (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.) 
 
 Throughout this case plaintiff has alleged that two writings were made representing or 
confirming that he would be or had become an owner of GP21.  He has also alleged that he 
acted in reliance on these representations, nondisclosures, or promises, relinquishing his shares 
in Sutta-Tacoma, coming to work GP21 in 2014, and remaining on their Board of Directors after 
his employment ended when he would not have done so otherwise.  (The court discounts the 
allegations that plaintiff consented over the “years” to accept limited pay raises and forego cash 
bonuses based on these promises and representations because there is apparently only one 
year in question, 2014, after The Sutta Company, Inc. was formed.  (4thAC, ¶ 8-10.))  
 
 If defendants (1) promised that plaintiff would receive an ownership interest in GP21 if he 
turned in his shares in Sutta-Tacoma and (2) took the other actions alleged, and they never 
intended to perform, that is actionable deceit, and not mere breach of contract.  (CC § 1710 (4); 
(Diamond Woodworks, Inc. v. Argonaut Ins. Co. (2003) 109 Cal.App.4th 1020, 1049, fn. 26 
(“Causes of action for contract and tort recovery based on the same set of facts are not mutually 
exclusive”); (Lazar v. Sup. Ct. (1996) 12 Cal.4th 631, 638 (“An action for promissory fraud may 
lie where a defendant fraudulently induces the plaintiff to enter into a contract. . . .  In such 
cases, the plaintiff's claim does not depend upon whether the defendant's promise is ultimately 
enforceable as a contract. ‘If it is enforceable, the [plaintiff] . . . has a cause of action in tort as 
an alternative at least, and perhaps in some instances in addition to his cause of action on the 
contract.’”)) 
 

Further, if, to get him to act, defendants asserted plaintiff was an owner of GP21, or 
made representations about his ownership interest that were misleading without disclosure of 
the full facts, that is also actionable deceit.  (CC § 1710 (2), (3); Goodman v. Kennedy (1976) 18 
Cal.3d 335, 347 (duty to disclose exists where there is a “representation by defendant that was 
likely to mislead for want of the disclosures”).) 
 
 As noted, Plaintiff does allege action that he took in reliance on the deceit.  It does not 
matter whether his claim is that he relied on the representation that he was, or would be, an 
owner of GP21 or on a nondisclosure that he was not one.  In either event, he pleads that he 
acted in reliance, by turning in his shares in Sutta-Tacoma, coming to work for GP21, and 
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providing additional services to GP21 after his employment ended.  (¶ 28, 44.)   
 
 As for actions taken in reliance on a false promise, if it were legally true that a plaintiff 
would always have to take different action to state a fraud claim than the action he promised to 
take under the alleged contract, there could never be a cause of action for promissory fraud.  
Such claims typically involve a claim of contractual performance by one party based on a 
promise that the other party never intended to perform.  Therefore, the court rejects the 
argument on lines 17-25 of page 14 of the Opening Brief (which is unsupported by a citation to 
authority in any event).  It appears to the court it is defendants, not plaintiff, who are trying to 
have it both ways, stating on March 29, 2014 “You have . . . been made [a] shareholder[]” and 
on July 5, 2017 offering to purchase his ownership interest, but now asserting there never was 
an ownership interest or any promise of one.  (¶ 13, ¶ 21.)  
 

As for Sutta, just as he can be liable for a promise made before GP21 was formed, he 
can also be liable for personally committing fraud, before or after GP21 was formed.  ((United 
States Liability Ins. Co. v. Haidinger-Hayes, Inc., supra, 1 Cal.3d at 595 (“Directors or officers of 
a corporation do not incur personal liability for torts of the corporation merely by reason of their 
official position, unless they participate in the wrong or authorize or direct that it be done . . .”); 
Joanaco Projects, Inc. v. Nixon & Tierney Constr. Co. (1967) 248 Cal.App.2d 821, 832-833 
(“Although plaintiff's contract was consummated only with defendant corporation, the individual 
defendants Tierney and Nixon were active participant in the transaction.  ‘Every person 
connected with a fraud is liable for the full amount of the damages. Thus, individuals who are 
parties to the consummation of a fraud are equally responsible with the person with whom a 
contract induced by the fraud is made.’”) 
 

  

 5.  TIME:  9:00   CASE#: MSC18-02445 
CASE NAME: SOLVAY VS CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
 Defendant City of Richmond’s motion for summary judgment, pursuant to Code of Civil 

Procedure §437c, is denied.  Defendant has not established it is entitled to judgment as a 

matter of law.   

 Alternatively, Defendant moves for summary adjudication of issues pursuant to CCP § 

437c(f)(1). The motion for summary adjudication is granted as to Issues 1 and 3 and denied 

as to Issues 2 and 4.   

Background  

  Plaintiff Solvay USA Inc.’s predecessor, Rhone-Poulenc Inc., owned property commonly 

known as 525 Mass Avenue in Richmond.  As part of an eminent domain action involving a 

portion of the property for purposes of constructing the Richmond Parkway Freeway, Defendant 

City of Richmond entered into a Right-of-Way Contract with Rhone-Poulenc on or about May 15, 

1996. The City agreed to pay a total price of $1,625,000.  Pursuant to the Contract, as partial 
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consideration for Rhone-Poulenc’s interest, the City paid $647,000 in cash.  As further 

consideration, the City agreed to $978,000 in Developer Fee Credits.  The fee credits were 

freely transferable, would never expire, and would increase in value at 8.5% per year for the first 

seven years.    

    In 2017, Solvay considered selling its interest to a third-party developer, One Corp. 

However, a City representative informed One Corp  that the developer fee credits from the 1996 

Contract were inapplicable to One Corp’s project because the City was imposing impact fees 

under Chapter 12.65 (“citywide fees”) of the Municipal Code, not 12.64 (“developing area fees”).  

Solvay’s deal with One Corp fell through.   

 Plaintiff alleges the City failed to honor its agreement concerning the fee credits and has 

failed to provide a cash payment of $1,731,199.12 to Solvay for the outstanding value of the fee 

credits.  Plaintiff filed this action alleging breach of contract, breach of implied covenant of good 

faith and fair dealing, and declaratory relief.  

 Issue 1: Defendant moves for summary adjudication of the issue there is no merit to 

Solvay’s breach of contract damages in the amount of $1,731,199.12 (the full value of fee 

credits) under the First Cause of Action (Breach of Contract) and Second Causes of Action 

(Breach of Implied Covenant of Good Faith and Fair Dealing).   

 Issue 3: There is no merit to Plaintiff’s request for a judicial declaration that Solvay is 

entitled to damages in the amount of $1,731,199.12 (the full value of the fee credits) under the 

Third Cause of Action for Declaratory Relief.  Summary adjudication of these issues is granted 

for the following reasons. 

 The primary issue in this motion is whether Solvay is entitled to $1,731,199.12, the full 

cash value of the fee credits. The City has reversed its pre-litigation position.  There is no 

dispute that the fee credits are valid against any type of public facilities fees imposed by the 

City. 

 The Right-of-Way Contract, dated May 15, 1996 provides: 

 In the event that public facility fees for developing areas are no longer 
imposed upon permit applicants, then in such event, City shall, within 90 days of 
such action, provide cash payment to Rhone-Poulenc for the outstanding value of 
fee credits at the time such resolution is adopted by the City.  

(Velasco Decl., Exh. C, UMF No. 9.) 

 Defendant maintains that under the terms of the 1996 Contract, Solvay is only entitled to 

cash payment if the City no longer imposes public facility fees on permit applicants for 

developing areas, which now includes all of the Richmond.  It is undisputed that there are two 

public facility impact fees still in effect, Chapter 12.64 and Chapter 12.65 of the Municipal Code.  

 To briefly summarize the history, in 1983 the Richmond City Council enacted Chapter 

12.64 of the Richmond Municipal Code, which authorized the City to assess Public Facilities 

Impact Fees on new development in designated developing areas.  The property owned by 
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Solvay was located in the Pinole Point/Hilltop developing area which was established by a 1991 

City Council resolution.  In 1992, the City Council approved a fee credit policy that allowed fee 

credits to be transferrable.   

 In 2002, with only a few words that differed, the City Council enacted Chapter 12.65.  

The City commenced collection of “public facilities fees” levied against new developments 

throughout the City.  Like Chapter 12.64, Chapter 12.65 allowed for fee credits and it further 

stated, “Those credits previously authorized by, provided for and incurred pursuant to Chapter 

12.64 shall be utilized in the same manner under this Chapter as under Chapter 12.64.”  (UMF 

No. 10.)  Chapter 12.65 did not replace Chapter 12.64; they existed side by side.  (UMF No. 11.) 

Chapter 12.65 established a “City wide Developing Area.”  Impact fees were collected in every 

part of the City, but fees were still collected under 12.64 from the three designated areas—

Brickyard Cove, El Sobrante, and Pinole Point/Hilltop.  (UMF Nos. 11, 12.) 

 In 2008, the City Council adopted resolutions eliminating the Brickyard Cove and El 

Sobrante Developing Areas, but not the Pinole Point/Hilltop Developing Area.  (UMF #13.) The 

City Council never took action to rescind the resolution that created the Pinole Point/Hilltop 

Developing Area.  It remains in effect.  (UMF Nos. 19, 21.) 

 Plaintiff, on the other hand, contends the City admits it has not collected impact fees 

under Chapter 12.64 for any developing areas since March 2016.  (Plaintiff’s  

Response to UMF No. 11.) Documents produced by the City show, and the City’s most qualified 

person confirms, that Chapter 12.64 fees have not been imposed in the Pinole Point/Hilltop 

developing areas since March 2016. Plaintiff claims the remaining Chapter 12.64 developing 

areas were all formally closed in 2007. Therefore, Plaintiff argues the question is whether the 

12.64 fees “are no longer imposed,” not whether the City has passed a resolution closing the 

developing area.  Since impacts fees are no longer imposed under Chapter 12.64, Plaintiff 

argues it is entitled to the full value of its fee credits. 

 The paramount rule governing the interpretation of contracts is to give 
effect to the mutual intention of the parties as it existed at the time of contracting, 
so far as it is ascertainable and lawful. [Citation.]. The contention of the parties 
must, in the first instance, be derived from the language of the entire 
contract. Each clause is to be considered in light of all other clauses. [Citation.] 
The words, phrases and sentences employed are to be construed in light of the 
objectives and fundamental purposes of the parties to the agreement. A contract 
entered into for the mutual benefit of the parties is to be interpreted so as to give 
effect to the main purpose of the contract and not to defeat the mutual objective 
of the parties. [Citation.]   
 

(Leo F. Piazza Paving Co. v. Found. Constructors (1981) 128 Cal.App.3d 583, 591.) 

 Thomas McLaughlin was the director of real estate for Solvay and the negotiator for the 

Right-of-Way Contract in 1996.  He testified that during the negotiation he was concerned about 

the when the fee credits might be marketable and the length of time that interest would accrue.  
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(McLaughlin Depo., 37:4-8.) His other concern was what if the fee credit program were to go 

away. (McLaughlin Depo., 38:1-8.) Mr. McLaughlin also stated, “The purpose of that language 

was quite clear.  In the event that this particular program were to go away, then the city would 

pay us the cash payment.”  ((McLaughlin Depo., 60:24-61:1, Sciranka Decl., Exh. B.) Plaintiff 

argues this meant impact fees imposed under Chapter 12.64 in particular.  

   “The mutual intention of the parties ‘is determined by objective manifestations of the 

parties' intent, including the words used in the agreement, as well as extrinsic evidence of such 

objective matters as the surrounding circumstances under which the parties negotiated or 

entered into the contract; the object, nature and subject matter of the contract; and the 

subsequent conduct of the parties.’[Citation.]  (SLPR, L.L.C. v. San Diego Unified Port 

Dist. (2020) 49 Cal.App.5th 284, 299.)    

 Here, the contract states, “In the event that public facility fees for developing areas are 

no longer imposed upon permit applicants…”  The contract does not limit the developing areas 

identified by Chapter 12.64.  Furthermore, there has not been a resolution adopted by the City 

Council to cease impact fees in the Pinole Point/Hilltop developing area. The City never officially 

discontinued the Pinole Point/Hilltop Developing Area impact fee. Moreover, in March 2020, the 

City Council formally revised the Public Facilities Impact Fee Credits Policy.  The revised policy 

stated that Impact Fee Credits may be used toward payment of impact fees under either 

Chapter 12.64 or Chapter 15.65.  (UMF No. 22.) 

 The purpose of the contractual provisions for a cash payout was to protect Solvay from 

the possibility that the City could render the fee credits worthless by discontinuing the impact 

fees altogether. Mr. McLaughlin was concerned if the program went away.  The City has 

continued to honor the fee credits. Plaintiff may still receive the benefit of the bargain.   

  Furthermore, the cash out remedy was not triggered because the City Council has not 

adopted a resolution discontinuing the Chapter 12.64 impact fees or impact fees under 12.65.  

While the City Council adopted resolutions eliminating the Brickyard Cove and El Sobrante 

Developing Areas in 2008, it has not adopted a resolution regarding the Pinole Point/Hilltop 

Developing Area.  (UMF #13.)  Plaintiff argues that the reference to adoption of resolution 

merely identifies the time at which the value of the credits is to be calculated.  However, there is 

no evidence presented to support this interpretation.  Other than the interest, there is no 

reference to calculation of the value of the fee credits or the time frame for its calculation.   

 The Contract states, “In the event that public facility fees for developing areas are no 

longer imposed upon permit applicants…at the time such resolution is adopted by the City.”  

There has been no such resolution to trigger the cash pay-out.  

 Defendant has established there are no triable issue of material fact as to whether 

Plaintiff is entitled to the full cash out value of the fee in the amount of $1,731,199.12.  

Defendant is entitled to summary adjudication of this issue as the cash out provision has not 

been triggered. 
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   However, this ruling is not a determination that Plaintiff is not entitled to any damages 

for Defendant’s alleged breach.   A generous reading of the complaint alleges breach of contract 

on another theory. The complaint alleges the City breached the agreement in various respects, 

“including, without limitation,” (Complaint, ¶24) by repudiating the applicability of the fee credits 

to the Buyer’s project.  (Complaint ¶¶6-9.)  An argument can be made the breach of contract 

claim is premised also on the City’s repudiation of the validity of the fee credits, when One Corp 

inquired about the applicability to its projects.  Questions of fact remain as to whether Plaintiff 

was damaged by this repudiation.    

 As to Issues 2 and 4, Defendant moves for summary adjudication on the ground there is 

no merit to Solvay’s claim for interest on the value of the fee credits. Defendant argues the 

parties expressly contracted regarding the payment and accrual of interest.  The $1.7 million 

value of the fee credits already includes interest on the value of the fee credits. (UMF No. 23.) 

Plaintiff bargained for no more than seven years of interest on the value of the fee credits. 

Prejudgment interest is an element of damages.  

 Plaintiff argues it is entitled to prejudgment interest under Civil Code § 3287.  It provides 

in pertinent part:   

 A person who is entitled to recover damages certain, or capable of being made certain 
by calculation, and the right to recover which is vested in the person upon a particular day, is 
entitled also to recover interest thereon from that day….   This section is applicable to recovery 
of damages and interest from any debtor, including the state or any county, city, city and county, 
municipal corporation, public district, public agency, or any political subdivision of the state. 
 
  Plaintiff maintain the Contract provision referenced by the City is inapplicable to 
prejudgment interest.  The Court agrees.  The Contract provides: 

 “In recognition of the time value of money the outstanding value of fee 
credits at each anniversary date from the date of this agreement should be 
increased by 8½ % compounded annually for a period not to exceed seven 
years. This calculation will replace step 1 Page 7 of exhibit A for calculating credit 
increases.  

 This provision has nothing to do with prejudgment interest resulting from the City’s 

breach, but accounts for the interest of the fee credits.   Under Civil Code § 3287(b), interest is 

recoverable from "the time of breach where the amount of money due is liquidated, or from the 

time it becomes liquidated."  (Moreno v. Jessup Buena Vista Dairy (1975) 50 Cal.App.3d 438, 

448.)  There is no evidence the parties intended to bargain for prejudgment interest in the event 

of a breach.  The motion for summary adjudication of Issues 2 and 4 is therefore denied. 
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 6.  TIME:  9:00   CASE#: MSC19-00535 
CASE NAME: GALVEZ VS NGUYEN LE 
HEARING ON PETITION TO/FOR APPOINTMENT OF NEUTRAL ARBITRATOR 
FILED BY EROS GALVEZ 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed petition to appoint an arbitrator in the arbitration between plaintiff and 
defendant Le is granted. Pursuant to CCP 1281.6, the court nominates the following persons to 
act as a neutral arbitrator in this matter: 
 

1. Hon. George Hernandez (Ret.); 
2. Anne Lawlor-Goyette; 
3. E. David Marks; 
4. Robert B. Jacobs; and 
5. Roger J. Brothers. 

 
       The parties may meet and confer over these nominees and any others of their choosing. If 
they fail to agree on an arbitrator, they are directed to so notify the court by the close of 
business on April 14, 2021. The court will then appoint an arbitrator from the above list and 
advise the parties of the selection. 
 
       The case is stayed for all purposes pending the arbitration. The court vacates the June 
CMC date and sets an arbitration status review for January 4, 2022 at 8:30 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC19-01171 
CASE NAME: HAWKINS VS HARRIS 
HEARING ON MOTION TO/FOR DISMISS PLTF'S ACTION IN ITS ENTIRETY 
FILED BY JAMES HARRIS 
* TENTATIVE RULING: * 
 
Unopposed motion to dismiss the action pursuant to CCP 581(f)(2) is granted. The court will 
sign the order provided. 

  

 8.  TIME:  9:00   CASE#: MSC19-02527 
CASE NAME: WILD IDOL VS. PINKOWSKI 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY ANDRES RAMEN 
RAMIREZ 
* TENTATIVE RULING: * 
 
Before the Court is the continued hearing on the motion to set aside the default of defendant 
Andres Ramen Ramirez, named in the lawsuit as Ramen Ramirez, which was entered on 
November 12, 2020. Based on the motion, the amended notice of motion, and the supplemental 
declaration of Mr. Ramirez's counsel attaching his proposed answer to the complaint, and for 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   04/07/21 

 
 

- 11 - 

the reasons set forth, the motion is granted. Mr. Ramirez shall file his answer with the Court 
and serve a copy on plaintiff's counsel by April 14, 2021.  

Factual Summary 

The prior tentative ruling set forth the pertinent factual background of the motion. In summary, 
after service of the complaint, counsel for Mr. Ramirez communicated with Plaintiff's counsel in 
April 2020 to try to resolve the case. (Van de Poel Decl. ¶ 4, p. 1, l. 27- p. 2, l. 4 and Exh. A.) 
Plaintiff's counsel sent a letter to Mr. Ramirez's counsel on Ma13, 2020 advising of his intent to 
enter Mr. Ramirez's default if he did not receive a response. (Van de Poel Decl. Exh. B.) Mr. 
Ramirez's counsel, Mr. Van de Poel states in a declaration he did not see Plaintiff's counsel's 
email or May 13, 2020 letter until late November 2020 after Mr. Ramirez's default was entered 
by the Court on November 12, 2020. (Van De Poel Decl. ¶¶ 5 and 6, p. 2, ll. 5 –18.) 

Mr. Ramirez filed his motion to set aside the default based on attorney fault under Code of Civil 
Procedure § 473(b) on January 12, 2021. On January 14, 2021, Plaintiff filed an opposition to 
the motion. On March 18, 2021, Mr. Ramirez filed an amended motion with a supplemental 
declaration by his counsel attaching Mr. Ramirez's proposed answer. The file shows the 
amended notice of motion and motion with the continued hearing date, as well as Mr. Van de 
Poel's supplemental declaration, were served on Plaintiff's counsel the same date. 

Standards and Policy Governing Relief from Default 

Code of Civil Procedure § 473(b) includes both a mandatory and discretionary provision. Mr. 
Ramirez moves for relief under both provisions.  

The mandatory provision requires that (1) a copy of the answer or other pleading proposed to be 
filed accompany the motion; (2) the motion be made within no more than six months after entry 
of the default, judgment, order or "proceeding" from which relief is sought; (3) the motion be 
supported by an attorney affidavit of fault; and (4) the affidavit of fault demonstrate entry of the 
default or judgment was caused by the attorney's fault. (Code Civ. Proc. § 473(b); Hernandez v. 
FCA US LLC (2020) 50 Cal.App.5th 329, 337.) The Clerk's entry of default is considered a 
proceeding and is the date from which the six-month deadline is measured. (Garcia v. Gallo 
(1959) 176 Cal.App.2d 658, 669 ["courts have interpreted the clerk's entry of default as a 
"proceeding" taken against the party, which marks the beginning of the period, even though the 
judgment on the default is not entered until later."]) (See also Weiss v. Blumencranc (1976) 61 
Cal.App.3d 536, 541 [citing the date of entry of the default by the clerk as the date the six-month 
period begins to run under Code of Civil Procedure § 473].) 

The discretionary provision grants the Court discretion to relieve a party or his counsel from a 
default taken against the party "through his or her mistake, inadvertence, surprise, or excusable 
neglect." (Code Civ. Proc. § 473(b).) The requirement that the answer or other pleading the 
defaulted party proposes to file accompany the motion also applies when relief is sought under 
the discretionary provision. (Id.) 

Analysis 

The motion was filed timely within approximately two months after entry of the default 
(November 12, 2020), and the amended motion with the proposed answer was also timely 
within the six-month deadline of Code of Civil Procedure § 473(b). If the requirements of the 
mandatory provision are met, and they are now here, the Court must grant relief. (Gee v. 
Greyhound Lines, Inc., supra, 6 Cal.App.5th at 484; Pagnini v. Union Bank, supra, at 302-303.) 
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The mandatory relief statute expressly contemplates relief being granted even if the attorney's 
mistake or neglect is considered inexcusable. (Gee v. Greyhound Lines, Inc. (2016) 6 
Cal.App.5th 477, 492; Pagnini v. Union Bank (2018) 28 Cal.App.5th 298, 302.) The motion also 
meets the standard for granting relief under the discretionary provision of Code of Civil 
Procedure § 473(b), which requires only “very slight evidence.” (Elston v. City of Turlock (1985) 
38 Cal. 3d 227, 233 [superceded by statute on other grounds]; Mink v. Superior Court (1992) 2 
Cal.App.4th 1338, 1343 [“[w]hen the moving party promptly seeks relief [under section 473(b)] 
and there is no prejudice to the opposing party, very slight evidence is required to justify relief”].) 

Where relief is granted under the mandatory provision based on an attorney affidavit of fault, the 
statute provides for an award of reasonable attorneys' fees to the other party who obtained the 
default. (Code Civ. Proc. § 473(b) ["The court shall, whenever relief is granted based on an 
attorney’s affidavit of fault, direct the attorney to pay reasonable compensatory legal fees and 
costs to opposing counsel or parties."].) The payment of such fees and costs is not a condition 
to the order vacating Mr. Ramirez default, however. (Code Civ. Proc. § 473(c)(2).) 

The Court orders that counsel for Mr. Ramirez pay reasonable attorneys' fees of $1,000 to 
Plaintiff pursuant to Code of Civil Procedure § 473(b).  

 

  

 9.  TIME:  9:00   CASE#: MSC19-02531 
CASE NAME: PWRP-MORAGA LP VS. STARS HOLDI 
HEARING ON DEMURRER TO CROSS COMPLAINT of STARS HOLDING CO., LLC 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
Vacated. 

  

10.  TIME:  9:00   CASE#: MSC20-00441 
CASE NAME: MILZ VS. SILVERA 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO FORM INTERROGS, 
SPEC INTERROGS, FILED BY MARK MILZ, MILZ DEVELOPMENT & 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel the Silvera defendants to respond to discovery is denied. 
 
Plaintiffs contend the Silvera defendants failed to timely respond to discovery served on them on 
December 21, 2020. Plaintiffs served both defendants only by email using the single email 
address msilvera99@comcast.net. Defendants maintain they did not receive the discovery nor 
did they receive the alleged January 27, 2021 meet and confer letter. Defendants attempted to 
fully respond to the discovery after recently learning of it but plaintiffs refused to take this motion 
off calendar. 
 

mailto:msilvera99@comcast.net
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Electronic service on self-represented litigants is only authorized if the litigants consent to such 
service in writing. Plaintiffs have failed to attach any such written consent. Plaintiffs’ alleged 
meet and confer letter is not attached to their motion and plaintiffs failed to properly tab their 
exhibits as required by local rule. Plaintiffs have failed to meet their burden of proving that the 
discovery was properly served and that the meet and confer requirement was satisfied.  
 
Should plaintiffs believe the defendants’ responses are inadequate, plaintiffs must first endeavor 
to explain the issues to the Silveras. If plaintiffs continue to believe the responses are 
inadequate, they must comply with the Discovery Facilitator process. The court will not expect 
perfection from self-represented litigants. 
 

  

11.  TIME:  9:00   CASE#: MSC20-01213 
CASE NAME: SCHOEMANN VS JARDINE 
HEARING ON MOTION TO/FOR STRIKE PLTF'S CLAIM FOR PUNITIVE 
DAMAGES FILED BY JAMES JARDINE, JARDINE PROPERTY MANAGEMENT 
* TENTATIVE RULING: * 
 
           Defendant James Jardine and Jardine Property Management’s motion to strike punitive 
damages is denied.   
 

Defendants seek to strike the allegation of punitive damages from this case. The facts of 

this case are discussed in the ruling on the accompanying demurrer.  

A claim for punitive damages requires a showing a malice, oppression or fraud. “ ‘Malice’ 

means conduct which is intended by the defendant to cause injury to the plaintiff or despicable 

conduct which is carried on by the defendant with a willful and conscious disregard of the rights 

or safety of others.” (Civil Code § 3294(c)(1).) “ ‘Oppression’ means despicable conduct that 

subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights.” 

(Civil Code § 3294(c)(2).)  

Defendants argue that the allegations do not show that Jardine acted with the required 

intent. While there are no specific allegations of Jardine acting intentionally or willfully, the 

factual allegations show sufficient intent by Jardine. Locking the door and not allowing someone 

to leave after requests to leave, show a sufficient intent for punitive damages. In addition, 

keeping someone in a room for two hours while breaking items in the room is threatening 

conduct that shows a conscious disregard of the rights or safety of others.  

The motion to strike punitive damages is denied.   
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12.  TIME:  9:00   CASE#: MSC20-01213 
CASE NAME: SCHOEMANN VS JARDINE 
HEARING ON DEMURRER TO COMPLAINT of SCHOEMANN FILED BY JAMES 
JARDINE, JARDINE PROPERTY MANAGEMENT 
* TENTATIVE RULING: * 

 

Defendants James Jardine and Jardine Property Management’s demurrer to cause of 

action one is overruled. Defendants shall file and serve their answer by April 21, 2021. 

Plaintiff filed a complaint for (1) intentional infliction of emotional distress, (2) declaratory 

relief and (3) civil extortion. The second and third causes of action were not numbered, but each 

claim had a separate heading and a separate request for relief. 

Defendants demur to cause of action one based on the failure to state a cause of action 

for intentional infliction of emotional distress. The complaint alleges that Plaintiff was a tenant at 

Defendants’ property. Plaintiff provided notice of termination of the tenancy to Defendants with 

an intent to vacate on April 27, 2020. (Comp. ¶2.) Plaintiff’s attorney sent a letter to Defendants 

on April 30, advising Defendants that the property was vacant. (Comp. ¶4.) Plaintiff offered to 

surrender the keys to a local property agent instead of meeting with Jardine and to do a move 

out inspection at that time. (Comp. ¶4) This request was made because of Jardine’s previous 

communications with Plaintiff, which are alleged to include “accusations of bitter, exaggerated 

and false nature” and caused Plaintiff to fear for her safety. (Comp. ¶7.) Jardine had previously 

accused Plaintiff of contaminating the property with COVID-19. (Comp. ¶¶ 7, 9.) Plaintiff was not 

ill or exposed to COVID-19, but did work at a hospital. (Comp. ¶13.)  

On May 2, 2020, Jardine met Plaintiff at the property despite Plaintiff’s expectation that a 

local agent would meet her there. (Comp. ¶¶5, 15.) While at the property, Jardine “harassed, 

and threatened Plaintiff… with bizarre accusations that the immaculately clean Condominium 

was filthy, and imprisoned Plaintiff…. Against her will, and photographed [Plaintiff and another 

individual] against their will, and deliberately damaged the Condominium, and threatened to 

blame Plaintiff… .” (Comp. ¶5.) This conduct went on for two hours “in spite of Plaintiff protests 

and demands to be allowed to leave.” (Comp. ¶5.) Plaintiff also alleges that Jardine “physically 

blocked and prevented [Plaintiff and another individual] their escape exit…” (Comp. ¶16.) 

Plaintiff alleges that Jardine “locked [Plaintiff] in a room with him, against her will and despite her 

protests… .” (Comp. ¶17.) Jardine “berated and abused Plaintiff… with false accusations that 

she was a likely source of COVID-19 contagion.” (Comp. ¶18.) Jardine also “broke doors and 

drawers and damaged the condominium unit appliances, and accused Plaintiff of causing the 

very damages he himself caused…” (Comp. ¶18, see also Comp. ¶20.)  

 “A cause of action for intentional infliction of emotional distress exists when there is (1) 

extreme and outrageous conduct by the defendant with the intention of causing, or reckless 

disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 

extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 
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the defendant's outrageous conduct.” (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050 [internal 

citations and quotation marks omitted].)  

Defendants argue that the alleged conduct was not extreme and outrageous. “A 

defendant's conduct is ‘outrageous’ when it is so ‘ “ ‘extreme as to exceed all bounds of that 

usually tolerated in a civilized community.’ ” ’ [Citations.]” (Hughes, supra, 46 Cal.4th at 1050-

51.) Factors that can be considered when determining if conduct is outrageous include: “if a 

defendant (1) abuses a relation or position which gives him power to damage the plaintiff's 

interest; (2) knows the plaintiff is susceptible to injuries through mental distress; or (3) acts 

intentionally or unreasonably with the recognition that the acts are likely to result in illness 

through mental distress. [Citations.]” (Newby v. Alto Riviera Apartments (1976) 60 Cal.App.3d 

288, 297; see also, CACI no. 1602.)  

In Newby, there was substantial evidence of outrageous conduct where a property 

manager threatened a tenant who refused to vacate her apartment. The manager stated “We 

are going to handle this the way we do down South” and asked tenant "Do you want to bet your 

life [on staying in the apartment]”. (Id. at 297-298.)   

Defendants cite several cases where habitability defects were sufficient to state a claim 

for intentional infliction of emotional distress and one case where a dripping faucet was 

insufficient to state a claim. The Court has not focused on these cases, however, because this 

case is not one where the landlord failed to keep a property in a habitable condition.  

Accepting Plaintiff’s allegations as true, they are sufficient to show extreme and 

outrageous conduct. Plaintiff alleges that Jardine prevented her from leaving the property for 

two hours, which is probably enough on its own to support an allegation of intentional infliction of 

emotional distress. In addition to these allegations, Plaintiff alleges that Jardine was causing 

damage to the property while blaming the damage on Plaintiff. While the violence here does not 

appear to be directed at Plaintiff, this still constitutes violent behavior, which can cause 

someone apprehension.  These allegations are enough to show outrageous conduct.  

Defendants also argue that Plaintiff did not suffer extreme or severe emotional distress. 

“Emotional distress includes suffering, anguish, fright, horror, nervousness, grief, anxiety, worry, 

shock, humiliation, and shame.” (CACI no. 1604.)  “ ‘Severe emotional distress means “ 

‘emotional distress of such substantial quality or enduring quality that no reasonable [person] in 

civilized society should be expected to endure it.’ ” ’ [Citation.]” (Hughes, supra, 46 Cal.4th at 

1051.)  

In Wong, evidence that internet postings were “very emotionally upsetting” to the plaintiff 

and caused her “to lose sleep, have stomach upset and generalized anxiety” were insufficient 

evidence of severe emotional distress. (Wong v. Jing (2010) 189 Cal.App.4th 1354, 1376.) In 

Wong, the court also stated that the plaintiff’s emotional reaction “to being professionally 

criticized in a Yelp review… does not constitute the sort of severe emotional distress of such 
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lasting and enduring quality that no reasonable person should be expected to endure.” (Id. at 

1377.)  

Here, Plaintiff alleged that she suffered “extreme fear, disgust, anxiety, outrage and 

anger”. (Comp. ¶17.) On demurrer, these allegations are sufficient to allege severe emotional 

distress. Whether or not Plaintiff actually suffered sufficiently severe emotional distress is better 

determined when the Court can consider evidence on this point. 

The demurrer to cause of action one is overruled.  

  

13.  TIME:  9:00   CASE#: MSC20-01627 
CASE NAME: ALLATAIFIH VS CONCORD MINI MAR 
HEARING ON MOTION TO/FOR COMPEL PLTF'S RESPONSES TO DEFT'S 
DISCOVERY REQUES, FILED BY FAWAD SULTAN 
* TENTATIVE RULING: * 
 
Off calendar at the request of moving party. 

  

14.  TIME:  9:00   CASE#: MSC21-00041 
CASE NAME: WESTCOTT VS FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPS TO PLTF'S REQ FOR 
PRDCTN FILED BY LANCE WESTCOTT 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel was stayed pending resolution of defendant’s motion to compel 
arbitration. See 3/17/21 order and CCP 1281.5. Should the motion to compel arbitration be 
denied, the court will require defendant to engage immediately in the discovery facilitator 
process before re-setting this motion. 
 

  

15.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON RIGHT TO ATTACH ORDER & FOR ISSUANCE OF WRIT OF AT ( 
TACHMENT) 
* TENTATIVE RULING: * 
 
The matter is continued to April 28, 2021.  
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16.  TIME:  9:00   CASE#: MSN21-0137 
CASE NAME: SWIFT FINANCIAL LLC VS NIPIT & 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY SWIFT FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
Petition to confirm the arbitration award against all three respondents is granted. 

  

17.  TIME:  9:00   CASE#: MSN21-0281 
CASE NAME: MOUDI VS. MERRILL LYNCH 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD FILED ( SET BY 
COURT) 
* TENTATIVE RULING: * 
 
Petition to confirm the arbitration award is granted. The court will sign the order and judgment 
provided. 

 


